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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




JASON ROBERT SHUTER, 
 












          NO. 43529 
 
          Ada County Case No.  
          CR-2014-9025 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Shuter failed to establish that the district court abused its discretion by 
imposing a suspended unified sentence of five years, with two years fixed, upon the 
jury’s verdict finding him guilty of grand theft? 
 
 
Shuter Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 A jury found Shuter guilty of grand theft and the district court imposed a unified 
sentence of five years, with two years fixed, suspended the sentence, and placed 
 2 
Shuter on supervised probation for five years.  (R., pp.144-52.)  Shuter filed a notice of 
appeal timely from the judgment of conviction.  (R., pp.154-57.)   
Shuter asserts his underlying sentence is excessive in light of his mental and 
physical health problems, purported remorse, family support, and because his crime 
was “not as egregious as it could have been.”  (Appellant’s brief, pp.5-6.)  The record 
supports the sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The maximum prison sentence for grand theft is 14 years.  I.C. § 18-2408(2)(a).  
The district court imposed a unified sentence of five years, with two years fixed, which 
falls well within the statutory guidelines.  (R., pp.144-52.)  At sentencing, the district 
court articulated the correct legal standards applicable to its decision and also set forth 
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in detail its reasons for imposing Shuter’s sentence.  (8/20/15 Tr., p.37, L.21 – p.42, L. 
24.)  The state submits that Shuter has failed to establish an abuse of discretion, for 
reasons more fully set forth in the attached excerpt of the sentencing hearing transcript, 
which the state adopts as its argument on appeal.  (Appendix A.)   
 
Conclusion 
 The state respectfully requests this Court to affirm Shuter’s conviction and 
sentence. 
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      LORI A. FLEMING 
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this point, ;ind did the St.ite ti.ive .i recommend.itlon os to 
the length of prob.itlon thot you would be recommending? 
MR. WH!Te: Your Honor, with the underlying 
six year sentence, I would gener.illy just ask tor It to be 
six years. Obviously the court can shorten that by motion 
to unsupervised probation and terminate early If It needs 
to. 
THE COURT: Okay. I'm back with you. All 
right. Mr. Shuter, you have the oppo1t11nity anct the right 
to address the courl lrefore senlenclnu. I wdnl lu !Je 
clear on a couple of points. You don't have to If you 
don't want to and I won't hold It against you If you don't 
want to. Sut If there's ;mythlng you want to say, now Is 
the time and place to do th1>t Md I'd be happy to hear 
anything you do have to say, sir. 
THE DEFENDANT: Yes, Your Honor. I'd llke 
to. A lot of things I'd like to address. 
First of all, I'd like to address the 
substance abuse that I acknowledge it myself and I believe 
that's a big step In helng In recovery. And I've seen a 
couple different doctors becc1use they were pain 
sµcclallsts and regular doctors, but on my own accord I 
did decide to stop taking them and I was on lots of heavy 
medication, Your Honor. That was Just a band-aid. It was 
Just a problem on top of o problem. And when I went to 
CHRISTINE ANN!c OLC:51:K 
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1 obJect1ves being to protect society .ind to deter crime and 
I 2 to deter you from committing future crime and to provide 3 rehabllltotlve opportunities when and where available and 
4 
I 02:31 : 
appropriate. 
It's axiomatic. We want to try to fashion a 










So I've reviewed the presentence report and 
I, of course, sat through the trial and I listened to the 
attorneys and I've listened to what you've had to say. My 
note, for thP. rf'cnrcl, Mr. White, diet ·• was the victim 
noUOed? Wits she r1otlflt1i.l of this hearing today? 
14 I 02:32 15 
16 
MR. WHITE; She was. I let her know. She 
Indicated that she may come or she probably wasn't going 
to, but she would let me know If she lntendcel to show up 
today and sne·s not here. 
THE COURT: Well, for llS busy QS It WOS and 
I 
17 for as fate as It ran, I would have hoped that ii she 
18 came, she would have rnarf P. some contact wllh you at some 
19 point. 
I 
02:32 20 But at any rate, kind of looked at the 
21 aggravating factors anel the mitigating factors and the 
22 bOttom line Is It's up to me to do what I think Is best In 
23 I 24 
02:32 25 
any given case, In any given circumstonccs .ind that's what 
I try to do. 
In another day and time and without the past 



























lntcrmountaln, I retoted It to heroin because 1. in my 
mind, It's the same thing. I don't know where the coc11lne 
Issue came about. 
I'm neede<l at home. I take care of my mom. 
We're a really close family. And •• 
MR. GEDDES: That's his sister, by the way. 
THE COURT: Thank you for coming. 
TlfE DEFENDANT: 1 just hope that you give me 
a chance, Your Honor, on prolJ<1llon. I know It's yolng to 
!Je trying, !Jut I feet like I can do It. And that's all I 
(an think of, Your Honor. I don't want to waste any more 
time. I've w.:isted enough of the court's time. 
THE COURT: Well, I'll stay here es long as 
we need though. I think we're all geltin(J tired. It's 
been a long day. Thank you, Mr. Shuter. 
THE DEFENDANT: Thank you, Your Honor. 
THE COURT: Mr. Geddes, is there any leg.ii 
cause why we should not proceed to sentencing at this 
time? 
MR. GEDDES: None known, Your Honor. 
THE COURT: Okay. All right . Mr. Shuter, 
upon the verdict of the jury, the court does find you 
guilty of grand theft. It's my job today to try to 
fashion an appropriate sentence and, of course, we have 
'11w and ca~e~ that tell U!; wh11t to look for, the mi'ljOr 
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1 felony in your background, this probably would be a 
2 perfod ellse for l'l withhelcl juclgmP.nt. WhllP. the conduct 














there's a lot more serious felony conduct than we did have 
In this case. But I tell you as much as anything, what I 
noticed In this case, Mr. Shuter, was something of a 
l!>·year pattern. l:!ecause when I went back and reviewed 
the reports and records and documents In the PSI related 
to the 2001 forgery, wh<1t I discovered was baslcally the 
lady had left her purse Inside her car c1t Boondocks and 
then when she c.ime out, the car had been burglarized and 
the purse had been stolen and the che(ks had been written 
iit II gas station nearby, and It was that forgery that you 
plcel guil ty to for th.It felony, for which you did then 
receive the withheld Judgment for which you then vlofl'lted 
probation end wos sent to drug court and you flopped out 
17 of drug court and got vlolated again and was sent on a 
18 rider. And then you came back from the rider and got four 
19 years probation; so that you weren't finished with that 
02:34 20 sentence in the end until 2010. 
21 And to the extent that that situation was a 




saw that commonality. I don't know If you know this or 
not, Mr. Shuter, but I am a pharmacist and so wlu,m J start 
looking at Board of Pharmacy records, I noticed a number 
CHRISTINE ANNE OLESEK 









































































of things. It looked to me through reviewing those 1 
records that there was a huge amount of doctor shopping 2 
and pharmacy shopping as mentioned by the prosecutor In 3 
this case, and certainty that seemed to be going on. But 4 
to your credit, I didn't see that happening at teast in 02:37 5 
2015. Because I went back and looked at that and I don't 6 
know about the records that you guys had, but they weren't 7 
In exact order In the presentence report. The pages were 8 
<1 Jillie l>ll out of order. l suspect that's because they 9 
came In In the duplexed and then and got copied kind of 02:37 10 
out or order and shoved In the report out of order. 11 
eut there were t imes back there where you 12 
certainly were taking huge quantities of prescription 13 
narcotics; Hydrocodone, Oxycodone. I saw the morphine In 14 
there, and it seems to me I counted 42 lines of doctors. 02:3& 15 
Some of those were duplicated, but there was probably 35 16 
different doctors In those 42 lines. And It clearly 17 
appeared to me to be a case of doctor shopping and 18 
pharmacy shopping. 19 
And then I saw th is evaluation by this 02:36 20 
doctor·· I don't know how you say his name; Or. Ashea. 21 
And that certainly was causing me concern to the extent 22 
that It was only last October and It referenced cocaine, 23 
heroin and morphine, and that was really what caused me to 24 
wonrl"'r whP.rt> the heck the GAIN Evaluation was and what 02:38 25 
CHRISTINE ANNE OLESEK 
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Addcrall or generic Adderall, which Is a combination of 1 
amphetamine and dextroamphetamlne for II blpol11r disorder, 2 
and I've never seen that befo,A. I 110Uu,d It w<1s" nurse 3 
practitioner as opposed to a physician, and I've never 4 
seen or heard of any physician prescribing amphetamines 02:41 5 
for bipolar. One or the symptoms ol bipolar disorder is 6 
kfnel of a manic phase and that's mimicked by amphetamines, 7 
and I know that a lot of people with bipolar take 8 
amphetamines, but I think they like to toke lhem when they 9 
'.)et Into the depressed phase because that's the non-run 02:42 10 
part of bipolar. The fun part Is when you're m.inlc and 11 
speed around and your brain Is going a mlltlon miles an 12 
hour and you feel like you can conquer the world, but then 13 
It usually PIH>scs Into depression. out using amphetamines 14 
to treat that then seems to me thot It burns out your 02:43 15 
naturol ncurochemlcals and causes a drug-Induced 16 
depres.slon and I Just don't know If that's proper 17 
treatment, but it strvck me as extremely odd. 18 
Woll, having said alt of that, and that was 19 
a bit rambling because I'm t ired too. 1 think It's going 02:43 20 
to be the Judgement of the court under the clrcumstonces 21 
of this case to Impose ll Judgment of two years fixed and 22 
three years lndetermlnont. Suspend the sentence and order 23 
probation for & period or five years. 24 
I have to say, Mr. Shuter, I was really 02:43 25 
CHRISTINE ANNE OLESEK 
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41 
they might have had to say, Out if as you say It's true 
that you went to your own doctor and basically got 
yourself cleaned up on your own, It's only happened since 
last October or so and the records do seem to Indicate 
that. 
So to the extent th11t you have essenti1'llly 
be11t the monkey on your own, It hasn't been very long and 
I still am concerned that It's the kind or an Issue that 
you could ran back Into, which could cause other problems 
as you well know. 
The other thing is •• and l know your lawyer 
h&s argued that that had nothing to do with this crime •• 
It seems to me that If It was In October of last year that 
you were deciding to get clean and sober, that In June of 
last year when this crime was committed tells me at that 
point In time that you weren't clean and sober. What your 
exact state of mind was on the day In question, I don't 
know, but I don't think I can go so far as to agree thi,t 
you weren't In a proper sober state of mind al least In 
that period of time. Maybe you were on that day, but at 
least during that period of time, I think you were not. 
And this Is maybe not a legal matter and I 
don't know that it has anything to do with my nnal 
decision in this case, but I could also see In the !loMd 
of Pharmacy record that they seemed lo be prescribing 
CHRISTINE ANNE 01.ESEK 
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leaning toward the State's recommendation of giving you 
60 dllys in j11ll Md sending you Into thns" jafl c11'lsses 
fur subsl<111,l' ;,buse lre>1l111t.>11t ctml lire ABC class. It seems 
to me the other option, based upon what I have seen and 
based upon the recommendations though, would be to maybe 
defer you to a · · maybe a level 2.1, but see that's •• I 
think I probably could have used the GAIN in that. 
You know what I 'm going to do, Mr. Shuter? 
I'm CJOln9 !)Ive you the 180 In Jail. I'll suspend 170 days 
of that and give you credit for time served. I'm not 
going, In fact, going to order the Ada County Jail 
programs today and I'm not, In fact, even going to order a 
specific treatment program out of custody like level 2. 1 
or sornethlng like th&t. I think whllt I'm going to do Is 
give you ll ch&nce while on prob11tion to do the right thing 
and stay clean cind sober and not slay in 11ny trouble. But 
I tell you what, you know, they're going to be doing drug 
tests and stuff and If you pop up positive or you corne up 
with some more crimes or you do anything like that, the 
first thing I will do on a motion for probation vlolatlons 
Is have them take you Into custody and moke available that 
you can t&ke the sub~tanr.e 11hu~e dM~ 11nrl ARC class and J 
don't think I would let you out of j11ll untll ~t least 
those were done <1nd that will normally take at least 
30 days if you take them both at the same time and It 
CHRISTINE ANNE OLESEK 
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